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SUMMARY OF ARGUMENT 
1. The confusing and inconsistent language in paragraph 
7 of the Divorce Decree, interchanging the terms "liquidation" 
and "foreclosable" requires the court to resort to extrinsic 
evidence to interpret the Decree. The extrinsic evidence on the 
parties intent shows that the value of the Defendant's equity 
should be determined at the time of "liquidation" and not when 
the Defendant's lien became "foreclosable". 
2. The Defendant intended to enjoy the benefit of an 
increase of equity in the home and should also be responsible for 
detriments which occur from decrease in value, including all 
costs associated with improving the home for sale. 
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ARGUMENT 
I. 
THE INTENT OF THE PARTIES IN DRAFTING PARAGRAPH 7 IS 
UNCLEAR WITHOUT ADMISSION OF EXTRINSIC EVIDENCE. 
The general thrust of Respondent's Brief is that the 
Court could interpret paragraph 7 without resorting to extrinsic 
evidence. However, the Defendant submitted affidavits and 
attended four separate evidentiary hearings on the matter of 
interpretation of paragraph 7 and associated issues. On February 
9, 1987, the Appellant, Mrs. Boies, submitted an Affidavit 
clearly outlining the intent of the parties in drafting paragraph 
7. Mrs. Boies' Affidavit was the only evidence clearly 
supporting intent submitted by either party during the hearing 
(Exhibit B, Appellant's Brief). 
The unquestionably confusing use of the term 
"liquidation" and "foreclosable" in paragraph 7 is the matter at 
issue. Both parties have submitted their respective factual and 
legal basis for interpretation of the terms of paragraph 7. 
However, it remains clear that the real issue is resolution of 
the meaning of inclusion of the terms "foreclosable" and 
"liquidation" which can only be gleaned by resorting to extrinsic 
evidence. 
The Respondent states in his Brief that: 
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"It is obvious that the parties intended that 
Defendant's equity in the marital domicile would be 
determined upon the occurrence of one of three events: 
(a) when the youngest child reaches age 18; (b) when 
the home is sold; or (c) when the Plaintiff remarries." 
(Point I.A., P.8, Respondent's Brief) 
This statement is made in the portion of Respondent's 
Brief urging adoption of the trial court's interpretation of 
paragraph 7 based upon its "plain language". However, Mr. 
Bettinger's assertion is directly contrary to the language of 
paragraph 7: 
"Plaintiff is awarded the real property of the marriage 
in the form of a home located at 2740 East 4510 South, 
Salt Lake City, Utah, subject to a lien thereon for 
one-half of the equity that may be in the house at the 
time of liquidation (which contemplates an increasing 
equity as the value increases). The equity is defined 
as the fair market value or sales price at the time the 
Defendant becomes entitled to liquidate his lien as set 
forth herein, thus the amount of mortgages, costs of 
improvements made by Plaintiff and costs of sale. This 
lien shall not be foreclosable until the youngest child 
reaches age 18, or until the home is sold or until 
Plaintiff remarries." 
Contrary to the denial of necessity of resorting to 
extrinsic evidence urged by the Defendant (Argument I.B.), the 
ambiguity of the paragraph is obvious. The mere fact that 
Plaintiff's counsel drafted the document does not change its 
ambiguity even if the inference is that it should be construed 
against the drafter. 
The only extrinsic evidence on the issue of intent of 
the parties is contained in the April 9, 1987 Affidavit of Mrs. 
Boies where she explained the basis of the inclusion of the term 
"liquidation" as the determining point of Mr. Bettinger's equity 
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was because he viewed the home as an investment and specifically 
desired to participate in the increase which he assumed would 
continue through the 1980's on real properties. (Appellant's 
Brief, PP.7-8) 
The Court's determination that equity should be 
determined as of the date of Mrs. Bettinger's remarriage is 
clearly erroneous under the evidence submitted on the point of 
intent of the parties' drafting of paragraph 7 of the Decree. 
The Court's holding should be reversed and an Order entered 
consistent with the evidence before the court. 
II. 
PARAGRAPH 7 OF ^HE DECREE REQUIRES THAT ALL IMPROVEMENTS 
BE DEDUCTED ^ROM THE DEFENDANT'S EQUITY. 
Mr. Bettinger argues that the Court should not have 
included the costs of any improvements as a deduction against Mr. 
Bettinger's equity or in the alternative, the greatest amount of 
deduction should be for improvements up to the date of 
Plaintiff's remarriage. (Respondent's Brief, Point II) However, 
the Argument ignores the factual basis upon which the parties 
drafted the paragraph 7: Mr. Bettinger desired to participate in 
the increasing value which he assumed would occur in the real 
property and, as a result, agreed to pay for costs of 
improvements made by the Plaintiff. 
It is true that in most instances, as Mr. Bettinger 
asserts, that imorov^ments to the collateral oni, vrn^it the 
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debtor (Mrs. Boies). However, in those instances, the creditor 
does not participate in increase in value of the collateral. In 
the case before the Court, it is the clear intent of the parties 
that Mr. Bettinger participate in any increase in value to the 
point of liquidation. Consistent with the intent of the parties, 
he agreed also to pay for costs of improvement because of his 
desire to participate in the increasing equity. 
Finally, the Court should keep in mind that if Mrs. 
Boies would have been in control of the sale, she would have 
offered the property at a significantly lower price when 
initially listing the house for sale had it not been for the 
urgings of Mr. Bettinger. When Mrs. Boies listed the house for 
sale, she believed the listing price should be $90,000.00 to 
$100,000.00 in order to receive a sales price of $85,000.00 which 
she felt was the appropriate fair market value. (TR. 35, 
February 9, 1988 Hearing) Mrs. Boies listed the house initially 
at $125,000.00 pursuant to the letter sent by Mr. Boies. 
(Exhibit D, Appellant Brief; TR. 35, 36, 37, 38.) 
CONCLUSION 
The Trial Court's determination that equity should be 
valued as of the date of remarriage of Mrs. Boies is contrary to 
the evidence on intent when drafting paragraph 7 of the Decree, 
and should be reversed and remanded with instructions for an 
Order to be entered consistent with the evidence before the 
Court. The Court should also reverse the Trial Court 
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interpretation of the term "improvements", and include all 
improvements made by Mrs, Boies to the date of sale consistent 
with the language of the Decree and intent of the parties. 
DATED this j £ day of June, 1989. 
LITTLEFIET.D h PETERSON 
*mdJm-— 
Attorneys for 
Hlaintiff/Appellant 
36701 
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